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CITY OF TIGARD TIGARD

Washington County, Oregon
NOTICE OF FINAL ORDER BY THE CITY COUNCIL

Case Number: DEVELOPMENT CODE AMENDMENT (DCA) 2008-00005
Case Name: SENSITIVE LANDS PERMIT REQUIREMENTS

Applicant’s Name/Address: City of Tigard 13125 SW Hall Boulevard Tigard, OR 97223-8189
Owner’s Names/Addresses: N/A

Address/Location of Property:  Citywide

Tax Map/Lot Nos.: N/A

A FINAL ORDER INCORPORATING THE FACTS, FINDINGS AND CONCLUSIONS APPROVING A
REQUEST FOR A DEVELOPMENT CODE AMENDMENT (ORDINANCE NO. 09-11).

THE CITY OF TIGARD PLANNING COMMISSION AND CITY COUNCIL, HAVE REVIEWED THE
APPLICANT’S PLANS, NARRATIVE, MATERIALS, COMMENTS OF REVIEWING AGENCIES, THE
PLANNING DIVISION’S STAFF REPORT AND RECOMMENDATIONS FOR THE APPLICATION
DESCRIBED IN FURTHER DETAIL IN THE STAFF REPORT. THE PLANNING COMMISSION HELD A
PUBLIC HEARING TO RECEIVE TESTIMONY ON FEBRUARY 23, 2009 AND APRIL 6, 2009 FOR THE
PURPOSE OF MAKING A RECOMMENDATION TO THE CITY COUNCIL ON THE REQUEST. THE CITY
COUNCIL ALSO HELD A PUBLIC HEARING TO RECEIVE TESTIMONY ON MAY 12, 2009, JULY 14, 2009
AND AUGUST 11, 2009 PRIOR TO MAKING A DECISION ON THE REQUEST. THIS DECISION HAS BEEN
BASED ON THE FACTS, FINDINGS AND CONCLUSIONS CONTAINED WITHIN THIS FINAL ORDER.

Subject: » A Community Development Code Amendment amending Section 18.775.070.B.5, removing a criterion which
prohibits pathways located within or adjacent to the floodplain to be below the elevation of the average annual flood and,
instead; require that pedestrian/bicycle pathway projects within the floodplain include a wildlife habitat assessment that
shows the proposed alignment minimizes impacts to significant wildlife habitat while balancing the community’s recreation
and environmental educational goals. At the August 11, 2009 public hearing, the Council approved the subject
application as amended.

ZONE: Citywide. APPLICABLE REVIEW CRITERIA: The Statewide Planning Goals and Guidelines adopted
under Oregon Revised Statutes Chapter 197 [Goal 1, Public Involvement; Goal 2, Land Use Planning; Goal 5, Natural
Resources, Scenic and Historic Areas, and Open Spaces; Goal 7, Areas Subject to Natural Hazards; Goal 8, Recreational
Needs]; Applicable federal [FEMA] or state statutes or regulations; Applicable METRO regulations [Metro Urban Growth
Management Functional Plan, Title 3, Water Quality and Flood Management, and Title 13, Nature in Neighborhoods];
Applicable Tigard Comprehensive Plan Goals [Goal 1, Public Involvement; Goal 2, Land Use Planning; Goal 5, Natural
Resources an§ Historic Areas; Goal 7, Hazards; Goal 8, Parks, Recreation, Trails, and Open Space]; Applicable provisions
of the City's implementing ordinances [TDC Chapters 18.380, 18.390 and 18.775].

Action: > [X] Approval as Amended [] Approval with Conditions [ ] Denial
Notice: Notice was published in the newspaper, posted at City Hall and mailed to:
X] Affected Government Agencies X] Interested Parties

Final Decision:

THIS IS THE FINAL DECISION BY THE CITY AND IS EFFECTIVE ON SEPTEMBER 10, 2009.

The adopted findings of fact, decision and statement of conditions can be obtained from the City of Tigard Planning
Division, Tigard City Hall, 13125 SW Hall Boulevard, Tigard, Oregon.

Appeal: A review of this decision may be obtained by filing a notice of intent with the Oregon Land Use Board of
Appeals (LUBA) within 21 days according to their procedures.

Questions: If you have any questions, please call the City of Tigard Planning Division or the City Recorder at
(503) 639-4171.




CITY OF TIGARD, OREGON
TIGARD CITY COUNCIL
ORDINANCE, NO..09- [
INITY DEVELOPMENT CODE SECTION

18775.070B.5, REMOVING A CRITERION WHICH PROHIBITS PATEIWAYS LOCATED WITHIN
OR ADJAGENT TO THE FLOODPLAIN TO BE BELOW THE ELEY TION OF THE AVERAGE

‘WHEREAS the: City?s Plannmg Division hds réquested to dtrignd, Chapreér 18775 - Sénsitive I.ands of the
Tigard Development Code 1o remove a critetion. which proliibits pathiways located within' or adjacent to the
floodplain to be:below the elevation of the average annual flood and, instead; require:that pedestrian/bieycle
pathway projects withiini the floodplain include a wildlife habitat sssessimiertt that shows the. proposed alignment
zes impacts o sighificane wildlife habivar while balancing the c:onumuuty’s recreation and environimental
educational goals; and . ‘ .

WHEREAS, notice was provided 1o the Department of Land Conservation and Development 45 days prlor to
the first evidentiaty public hearing;-and

WHEREAS, the Tigard Planning Commission held public hearings on. February 23, 2009 and Apuil 6, 2009,
and recommended-approval of the Jproposed amendment, as amended to require a WlId]ch assessment 1o ensure
that the proposed alignmenit rtinimizes itipacts to significarit wﬁdhfe habmat, and

. WHEREAS, notice of the- public hearings was pulslished in the’ Tigard Titres Newspaper at least 10 busiriess
days priorto the public hearings; and

WHEREAS, the Tigard City Council has considered apphcable Stafewide Planning Goals and Guidelines
adopted under Oregon . Statites Chaptes: 197; eral or staté Stattes or regulations found
applicabley any applicable Mevo regulations; any applicab]e Cb’tnprehenswc Plan Policies; and any applicable
provisions-of the City’s implementing ordinances;:and

WHEREAS, the ity Council has found the following te be the only applicable review criteria:
"Thi: Sravewide Planning Goals and Guidelines adopted unider Oregon Revised Statures Chiapter 197 [Goal 1,

Puiblic Involvement; Goal 2, Land Use Planning; Goal 5, Narural Resources, Scenic-and Historic Areas, and
Open Spaces; Goal 7, Areas Subject-to Natural Hazaris, Goal 8, Recreational Needs]; Apphcable federal
[FEMA] or state statutes or regulations; Applicable METRO regulations [Metto Urban Growth
‘Management Functional Plan, Title: 3, Warer- Quality and: Flood Management, and Tide 13, Nature in
Neighborhoods]; Apphcable Tigani Comprehensive Plan Goals [Goal 1, Public Involvement; Goa] 2; Land
Use Planining; Goal 5, Natunal Resources and Historic Areas; Goal 7, Hazards; Goal 8, Parks, Reécieation,
Trails, and Open Space}, Applicable provisions of the Ciry’s implemienting, ordmancas [TDC Chaprers
18.380, 18.390:and 18.775).

*City. Recorder’s Note, The rotion. ndopung On.lmmid e No, 02-11wms; “Motion by Guuncﬂqrhuelmcr, seeaneled. bbeunc;!or Webb, for adoption of: Qrdmmq_ Mo,
o 11 mﬂudmg o mmums changes substituting *wikllife habitatassessment” for “wildlife: assessmen” and mnludmg, P csmm/blt:%n[c pathway projects...” andl also:
inglud l'i:h'pers memo dated August £1, 2009, as part of tha findings? M Fupee's mamo. is-on-filein the Gty Recorder's office as part.afahe Avigast 11,2009
Goum:zl mr:ctmg packetamserials-for Agend Tt No. 8
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WHEREAS,; the Tigard City Couneil held ‘Public hearings on May 12", July 14", and August 11,2009 ro.
cotisider the proposed amendinent; and

WHEREAS, ‘the Tigard. Uity Council has determined that the proposed development code amendment s
consistetit-with the applicable review critetia, nrid that approviag the request would be in the best interest of the

City of Tigard;
NOW, THEREFORE, THE CITY OF TIGARDY ORDAINS AS FOLLOWS:

SEGTION 1¢ The specific wext Amiendaent aiclied ag “EXHIBIT A” to this Ordinarice & lgrehy
'ufmpted and-apptoved by the City.-Council.

Thie fintinps i the June 29, 2009 Supplaene Staft Repost o the Cliy Coundil, Clyy
Attotney’s Supplemental Findings (Awmended July 22, 2009), Minutes of the Bebruary 23;
2009 and Apsil 6, 2009 Plannirig Commission heatings, and the Minutes of ‘the May ]2"’
July 4%, and Auguist 11" 2000 Council Bedrings ave Betéhby adopted in explination.of the

Coanml’s decision.

SECTION 3 Tliis otdinanee shall b effective 30 days:after its passage by the Couneil, signatuge by the
Muyor; and posting by-fhe City Recordes,

PASSED: By LVERIO0DUS. _ voteiof 4 Couﬂcll membms presentafier being send bymunbet
and dile only; this N day O A CAALE 3009,

""'i'.'::hmm L heallie

C-whemne ‘Wheatley, C1tyieccn det: O

‘APPROVED:

E o

ORDINANCE No. 09- | 1
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EXFIBIT A

] _DCAZ008-00005
SENSITIVE LANDS PERMIT REQUIREMENTS

Thls text amcndment einploys the following formatting:
; oxt to be retoved
- Text1o be added

[ﬁald- it 4l

18,775, 070 Sensxt:ve Land Permits

A. Periniitg. recpiifed. An. apphc‘an't', who wishes 1o develop. within a sensitive area, as defined in Chapter

18.775, st obtain 4 ! permit in certain situations. Depending on-the nature-and intensity of the :proposed
tivity within & sensitive ates; either a Type 1 or Type Il permit s tequited; as delindated in Sectlons

18:775020.F anid 18.775.020:G, ‘The approval guiteria for vanoiis kiads of sensitive areas, eig, floo ,plam,

-are presentedin Seations 18.775.070.B 18 775070 below.

iihy: The Hetinigs Offieer shall aApprove, dpprove with, cotiditions o defiy an

odplain based upon: fmdlngs that:all of the: following eriteria

1, Laﬁd form alteragions shall pieserve of. eilliznce the floodphin storage. function and isiatebance of the
zero:foot rise: floodway shall not result in any encroachments, including fill, new: consrmcmon,.
subsrancial improy arid other cfevelopmem mﬂess cenified by a repistered professional engineer
thiag thie encroackimetit sl tio result iany itteredse it flood levels during thie base flood discharge;

2: Land form altemt;ons or deveiopments within the: 100-year flote pla.;n shall be allowed only in areas.

de51gnate vial of industial on tie: comprehenswe plan land use mep, exceptthat alveations
ssociated with community recteation uses, utilities, or public support: facilities as
defined in Chapter18.120 of the- Commuuity Development Code shall be allowed irs areas demgnated-
sgsidential subject to-applicable zoning standards;

3. Where-a Jand form alteration. or development is permiitted to oceur within the floodplain it-will not
result in any increase’in the water surface elevation of the 100-yeiir floed:

4, 'The land form alrerition or-development plan inclndes a pedestrian/ bicyele pathwayin: accordance with
the adopted: pedesumn/ bicycle pathway plan, unless the constrction of 'sald pathwayls-deemed by the
Heatings Officer-as unrinely;

5. %&plm&feﬁhe—pedeatﬁaaﬁb;e}el&pm&eatemﬂ&pathmymﬂbe»belawﬂaeelemeﬂ«ef-aﬂ
ak-Hle /b -pathiwdy projeces iithin.the floodplain shall include o

wi bitat iSsessme}zt that, shows _tb e proposed alignment minimises Impagts to'si enificant
wzldhfe- habittat while balancing the community’s recreation and: environmental educational
goals,

6: Thenevessary U8, Army Corps of Enigiieers dnd State:of Oregon Land Board, Division of Stare
ands, and CWS perinits and approvals:shall be obtained; and

7. Where land form alterations and/or development are allowed within -and adjacent to. the 100-year
City shall 12 hie eotssideration of dedication of sufficient open land atea within and
:  the. floodplain in accordance with the comprehensive plan, This area shall include portions
of a suftable: elevauon for the:construction of ‘a pedestrian/bicycle patliway witliin the ﬂoodplfun in
aceordanee with tlie adopted pedestrian/bleycle pathway plan,
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From:
Sent:
To:

Cc:
Subject:

Mr, Frewing,

Brian Harper [Brian.Harper@oregonmetro.gov] '-f‘f 2N da f)t-ern
Tuesday, August 11, 2009 4:10 PM 3 g

jfrewing @un :
Tim O'Brien; Gary Pagenstecher u m
FW: Tigard Removal of Goal 5 Protection oé. 8 “ 09

o go&mal ‘mo)uoﬂ eludes
Fas Soueoont e part oF the

My apologies for not responding sooner. | wanted to make sure that | assembled all the necessary information to
answer your inquiry prior to contacting you. First, thank you for bringing this item to our attention here at Metro. ltis
sometimes difficult to track all of the changes that can and do occur at the local level on a day-to-day basis. Second, |
was able to talk to Gary Pagenstecher with the City of Tigard this afternoon. He provided me with a copy of the
information packet that will be in front of the Tigard Council tonight, as well as an explanation of the course of action
that the City is taking in regards to trail construction. Based on this information, internal discussion here at Metro, and
discussion with City staff, Metro has no clear objection to this change. There are several reasons why Metro has
reached this determination:

e Exempted uses and development that are allowed under the Metro Title 13 Model Ordinance are allowed in
local jurisdictions development standards. Currently, the Metro Title 13 Model Ordinance, Section 2.E allows
limited types of development, redevelopment, operations, and improvements, including the following:

1. Low-impact outdoor recreation facilities for public use, outside of Water Quality Resource Areas, including,
but not limited to, multi-use paths, access ways, trails, picnic areas, or interpretive and educational displays
and overlooks that include benches and outdoor furniture, provided that the facility meets the following

requirements:

‘a. It contains less than 500 sq. fi. of new impervious surface; and,

b. - Its trails shall be constructed using non-hazardous, pervious materials, with a maximum width of four feet.

e In terms of clear and objective standards related to Title 13, the issue is slightly more complicated. Tigard
clearly exerted a clear and objective standard previously by forcing this type of pathway development out of
designated sensitive lands. However, Title 13 also requires a discretionary standard in addition to a clear and
objective one, for all types of potential development as it relates to protected Title 13 areas. In this respect,
Tigard did not previously provide a discretionary process for trail development (that | am currently aware of).
Under their new proposal, the submittal of a wildlife assessment clearly classifies as a Discretionary Process for
construction of a trail. The clear and objective standard would be to not develop in the protected area, but if it
was still deemed necessary to do so, an additional wildlife assessment would be required before construction
could be approved. (I realize that there is still the question of what a “wildlife assessment” entails, but the
intent is above and beyond a clear and objective standard).

e You state in your é-mail that the recreation and environmental education goals of Tigard’s Comprehensive Plan

' will override any impact on Goal 5 resources. Metro would contend that is not the intent of Tigard’s proposed
changes, nor the outcome. In this instance, Tigard is requiring a Wildlife Assessment for the direct purpose of
weighing the potential benefits of a préposed trail against the potential costs it might have towards a Goal 5
resource area. Realistically, State and Regional Planning goals are not mutually exclusive. There are many
instances where local, regional or state planning goals are at direct odds with one another. It was the goal of
Title 13 to encourage the protection of valuable natural resources, while also taking into consideration that
there will be instances where local jurisdictions must make decisions about prioritization of planning goals. In
some instances, it is reasonable to expect that the construction of a trail, which will help meeta -
recreation/education/activity goal will take precedent over a habitat protection goal, provided all steps possible
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are taken to minimize impact to the resource. In this case, Metro is confident that the City of Tigard
understands this concept and will be adopting regulations to this effect. .

Again, | wish to express our thanks for your effort to bring this matter to our attention. itisimportant that we work
together with members of the public to scrutinize local land use decisions as they apply to our valuable natural
resources. | do hope that the above explanation is clear and helps to clarify Metro's position on this matter. If you have
any further questions of myself or questions in general regarding Title 13, please do not hesitate to contact me.

Brian Harper

Assistant Regionai Planner
Metro

503-797-1833 office
503-797-1930 fax
brian.harper@oregonmetro.gov

www.oregonmetro.gov _
Metro | People Places. Open Space

From: jfrewing [mailto:jfrewing@teleport.com}
Sent: Monday, August 10, 2009 3:11 PM

To: Tim O'Brien; Brian Harper

Subject: Tigard Removal of Goal 5 Protection

Tim O’Brien
Brian Harper

Gentlemen,

This memo reports what | believe is an action which takes City of Tigard out of compliance with its earlier
commitment to Nature in the Neighborhoods provisions (Goal 5) of the METRO code.

Tigard has been a member of the Tualatin Basin Natural Resources Coordinating Committee for some time,
and a year or so ago reviewed its development code for adequacy with the recommendations of the TBNRCC
and made several changes for compliance. METRO ‘and DLCD then approved the code provisions of the
member Washington County cities and county as compliant with the METRO Nature in the Neighborhoods
regulations and Goal 5.

Recently, Tigard has acted toward a change in its regulations which seriously impact (ie, detract from
protection of) the fish and wildlife resources of the city. The city development code, upon enactment of the
TBNRCC provisions, included {and had included for some time) a provision that for sensitive lands, plans for
any pathway on sensitive lands would be required to show such pathways to be located above the elevation of
the annual average flood. A recent proposal (a ‘post acknowledgement plan amendment, PAPA), would have
simply eliminated such reguirement, allowing pathways even closer to streams and their important wildlife

" habitat, including Goal 5 resources. In the course of public review, the city proposal has been modified, still
allowing pathways lower than the elevation of the annual average flood, but requiring "Pedestriaﬁn/bicycle
pathways within the floodplain shall include a wildlife assessment that shows the proposed al-ignn':lent

minimizes impacts to significant wildlife habitat while balancing the community’s recreation and
2



environmental educational goals.” This change allows a new conflicting use in the areas below the level of the
annual average flood, which is the very area where many riparian plants and animals depend on close access
to streams, lakes and wetlands. Goal 5 resources are in this area below the level of the annual average flood.
Pathways in this area below the level of the annual average flood will conflict with Goal 5 resources; the
findings by Tigard for their proposed change even state that the conflict will be that “necessary to achieve the
City’s recreation and environmental education goals.” ~ indicating that there will be no balancing (no_ :
consideration), but that the recreation and environmental education goals override any impact on Gbal 5
resources. The Goal 5 resources are thereby not protected as required by state law.

Additionally, while this revised language widens the area of concern, from the elevation of the annual average
flood to the floodplain (100-year flood level), it replaces a clear and objective criterion with one which is
essentially a submittal requirement — submittal of a piece of paper (actually, it doesn’t even require submittal
of a study as part of an applicationt). The METRO code, at 3.07.1330 B.5 requires that even for TBNRCC cities,
local codes must comply with “All other provisions of this Metro Code Section 3.07.1330 ....". The very next
code section, METRO code 3.07.1330 C requires that implementing ordinances “shall contain clear and
objective standards” and goes on to define ‘clear and objective’. Tigard staff and legal counsel agree that their
proposed code change is subject to state Goal 5 and METRO regulations as approval criteria.

The proposed Tigard rule is not clear and objective. It does not contain a fixed numerical standard, it is not a
nondiscretionary requirement (such as ‘above the annual average flood elevation’) and it is not a performance
standard that ‘describes the outcome to be achieved, specifies the objective criteria to be used in evaluating
outcome or performance, and provides a process for application of the performance standard, such as a
conditional use or design review process.’

The Tigard City Council is scheduled to adopt its revised rule, described above, on August 11, 2009, to be
effective 30 days later. Please review this matter and take action to enfdfce the protective measures for fish
and wildlife in the Tigard code as of the date of its METRO approval in accordance with Title 13. Please let me
know of your review and enforcement actions. :

Thanks,

John Frewing 7110 SW Lola Lane, Tigard, OR 97223 jfrewing@teleport.com 503-245-5760



